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the amount due and released and the higher the bonus. This is put- 
ting a premium on delay and in no sense a sum paid to expedite the 
work. 

Were another objection needed, it might be found in the fact 
that this sum was named as liquidation of damages caused by delay 
and not for damage caused by entire breach. Whether courts 
would allow the plaintiff a reasonable time to complete the work 
himself or whether they would refuse the stipulation altogether has 
not been decided. 14 Certain it is that in case of entire breach, the 
injured party is not limited to stipulate damages. 15 Nor may he al- 
low liquidated per diem damages to accumulate indefinitely. 16 

/. F. H. 



Licenses — Revocable or Irrevocable — Theatre Tickets — 
A recent decision of the English Court of Appeals 1 is of interest be- 
cause apparently it definitely overrules the well known doctrine of 
Wood v. Leadbitter* which is a leading case on this question. In 
that case the plaintiff Wood had purchased a ticket of admission to 
the Doncaster Race Course, and had been admitted. He was re- 
quested to leave for no apparent reason, and upon refusal was 
ejected with no more force than was necessary. Baron Alderson 
laid down the rule that a ticket of this kind gave a mere license 
revocable at the will of the licensor. The following quotation from 
his opinion throws light on the manner in which this result was 
reached. At page 842 he says : "That no incorporeal inheritance 
can either be created or transferred other than by deed, is a propo- 
sition so well established, that it would be mere pedantry to cite 
authorities in its support," and at page 843 : "Now, in the present 
case the right claimed by the plaintiff is a right, during a portion of 
each day, for a limited number of days, to pass into and through 
and remain in a certain close belonging to Lord Eglintown; to go 
and remain where if he went and remained, he would, but for the 
ticket, be a trespasser. This is a right affecting land at least as ob- 
viously and extensively as a right of way over the land." Briefly 
then the very foundation of this doctrine is that since the right to 

given, Kenicott v. The Supervisors, 16 Wall. 452 (1872) ; ".£300 per day in 
excess of consideration for work done is a bonus for expedition," Macintosh 
v. Railway Co., 14 M. & W. 548 (Eng. 1845). 

"1 Sedgwick, Damages (9th ed.), §419 (1912). 

" Murphy v. U. S. Guaranty Co., 100 App. Div. 931 (N. Y. 1905) ; Baci- 
galupi v. Phoenix Building Co., 112 Pac. Rep. 892 (Cal. 1910). 

" Phaneuf v. Corey, 190 Mass. 237 (1906) ; Gillett v. Young, 101 Pac. Rep. 
766 (Colo. 1909). 

1 Hurst v. Pictures Theatre (Litn.), 30 T. L. R. 642 (Eng. 1914) ; also 
reported in 58 Sol. Jour. 739. 

•13 M. & W. 838 (184s). 
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enter a place of amusement is a right affecting land, and since a 
ticket of admission is not a deed, nothing more than a mere revoca- 
ble license can be created.* 

The proposition that a simple license is revocable at the will of 
the licensor is fundamental. 4 This is so though the license is under 
seal, 5 or written, 8 or founded upon a consideration. 7 It may be re- 
voked by express words to that effect, 8 or by other acts of the li- 
censor indicating an intention to revoke. 9 

But, on the other hand, the proposition is equally well settled 
that where a license is coupled with a grant "the party who has given 
it cannot in general revoke it so as to defeat his grant to which it is 
incident." 10 This is the doctrine of Hurst v. Pictures Theatre, the 
case under discussion. On the facts, the case could not be distin- 
guished from Wood v. Leadbitter, but the court held, with one judge 
dissenting on the ground that the earlier case was still good law, 
that, "a license coupled with an agreement not to revoke it for good 
consideration conferred an enforceable right, and the grant of a 
right to enter upon the premises and to see a spectacle included a 
contract not to revoke until the performance was ended." The 
importance of this decision rests in the fact that whereas under the 
earlier doctrine, the ticket holder, having no right to remain on the 
premises, could only recover the price of his ticket when ejected ; in 
the Hurst case it was held a breach of contract for the management 
of the theatre to eject him and he was therefore allowed consequen- 
tial damages. Apparently then this case limits the right to revoke 
the license to cases of violation of the conditions, express or im- 
plied, of the contract of admission and though, it is submitted, the 
decision cannot be supported, having regard to the objection raised 
by Wood v. Leadbitter, nevertheless the equitable side of the situa- 
tion necessitates this ruling. From the practical point of view of 
everyday life it is undoubtedly true that when a man buys a ticket 
of admission to any spectacle to which the public is admitted, he 
understands, as does the management, that if he conducts himself 
with propriety he will not be interfered with. The Hurst case con- 
sequently treats the relation as contractual with the implied condi- 
tion that so long as the holder behaves himself the management 

•In Hurst v. Pictures Theatre (Lim.), supra; this point was not men- 
tioned by the court. 

'Elias, Theatre Tickets, p. 5; McCrea v. Marsh, 12 Gray, 211 (Mass. 
1858) ; Burton v. Scherpf, 83 Mass. 133 (1861). 

"Jackson v. Babcock, 4 Johns. 418 (N. Y. 1809). 

•Tillotson v. Preston, 7 Johns. 285 (N. Y. 1810). 

'Cook v. Ferbert, 145 Mo. 462 (1898) ; Burton v. Scherpf, supra. 

"Troxell v. Iron Co., 42 Pa. 513 (1862); Barksdale v. Haviston, 81 Va. 
764 (1886). 

•Johnson v. Skillman, 29 Minn. 95 (1882). 

"Wood v. Leadbitter, supra; Wood v. Manley, n Ad. & El. 34 (Eng. 
1839). 
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agrees not to revoke the license. However, as stated above, the rea- 
soning evades the stumbling block of the court in the Wood case 
and does not remove it, although this seems to be the only equitable 
solution of a very difficult problem. 

The decision in the Hurst case was also based upon the ground 
that the trend of judicial opinion in England since Wood v. Lead- 
bitter has been to depart from that case. In this connection an ex- 
amination of the English decisions since 1845 is of interest. As 
early as 1859, Vice Chancellor Page Wood refused to apply the rule 
in equity, 11 and in Lowe v. Adams 12 the Master of the Rolls ex- 
pressed the opinion that, having regard to equitable considerations, 
it was extremely doubtful that Wood v. Leadbitter was still good 
law. In the light of these decisions therefore it is not surprising 
that a court of law has finally flatly refused to apply the old doc- 
trine. 

Turning to the American cases on the point the prevailing rule 
is in accord with Wood v. Leadbitter. 13 In Pennsylvania there was 
dicta to the contrary in Drew v. Peer 1 * to the effect that the right of 
ticket holders "was more than a mere license. It was more in the 
nature of a lease, entitling them to peaceable ingress and egress, 
and exclusive possession of the designated seats during the perform- 
ance on that particular evening." However this dicta was expressly 
disapproved in Homey v. Nixon 1 * and Wood v. Leadbitter was cited 
with approbation. Thus the rule here is apparently in accord with 
that case. But in support of the doctrine of the Hurst case, ex- 
pressions may be found in some cases which seem to limit the right 
to revoke to a breach of the contract of admission. 16 In California 
an act was passed in 1893 to accomplish this same purpose, i. e., 
that no person may be refused admission to a place of public amuse- 
ment "provided, that any person under the influence of liquor, or 
who is guilty of boisterous conduct, or any person of lewd or im- 
moral character, may be excluded from such place of amusement." 17 
This statute has been held constitutional. 18 

The New York Law Journal approves of the decision in the 
Hurst case and says : "There is no theoretical justification for hold- 
ing that a theatre ticket is a mere personal license and as such arbi- 
trarily revocable. The purchase of a theatre ticket is a contract and 



"Frogley v. Earl of Lovelace, 1 Johns. Vice Chancery 333 (1859). 

"L. R. [191 1] 2Ch. 598. 

13 McCrea v. Marsh, supra; Burton v. Scherpf, supra; Homey v. Nixon, 
213 Pa. 20 (1005). 

"93 Pa. 234 (1880). 

"213 Pa. 20 (1905). 

" Smith v. Leo, 92 Hun, 242 (N. Y. 1895) ; Crumore v. Huber, 18 App. 
Div. 231 (N. Y. 1897). 

"Cal. Stat. 1893, p. 220. 

'* Greenberg v. Western Turf. Assn., 140 Cal. 357 (1903). 
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no amount of casuistry can make it anything but a contract." 
Though the correctness of the first part of this statement in the light 
of the decisions enumerated is doubtful, it is submitted that the 
latter part is a correct exposition of what the law should be. 

/. IV. L. 



Trusts — Erection of Monument as a Charity — In deter- 
mining the validity of testamentary provisions for the erection of 
monuments or for the care and maintenance of tombs and burial 
grounds, there are two important considerations to be noted: first, 
does the provision authorize or direct an immediate expenditure; 
second, does it provide for continued care and maintenance. 

It would seem that such a bequest does not constitute a public 
charity, although generally considered under that branch of the law. 
Just what is a public charity is not determinable by any well de- 
fined rule, but since the Statute of 43 Elizabeth 1 the enumeration 
of classes therein contained are indicative of the lines within which 
a gift must fall in order to be upheld as a charity by the court. Or, 
as has been stated by a modern jurist, "Whatever is given for the 
love of God, or for the love of your neighbor, in the catholic and 
universal sense — given from these motives and to these ends — free 
from taint or stain of every consideration that is personal, private or 
selfish, is a gift for charitable uses." 2 It is clear that a gift for the 
erection of a monument is not a gift for a charitable use within the 
rule stated 3 and the court was justified in so holding in the recent 
case of the Morristown Trust Company v. Mayor of Morristown.* 
In that case, a legacy of five thousand dollars was appropriated for 
the erection of a bronze and granite base for the flagstaff in the 
Morristown Park when the proper consent should be obtained for 
its erection from the trustees of the park and the municipal authori- 
ties of the town ; and there was a provision that it was to bear an 
inscription that it was erected to the memory of the testator's 
father. 

But although a gift for the erection of a monument is not for a 
charitable use, neither is it open to the objection that it creates a 
perpetuity, where it provides for the immediate expenditure of the 
bequest, and it has been frequently held that such a bequest or direc- 
tion in a will is valid. 5 "To hold otherwise would be to deny the 
right of the testator to dispose of his estate." 8 It is not necessary 

1 Stat. 43 Eliz., c. 4 (1601). 

2 Binney, J., in Price v. Maxwell, 28 Pa. 25 (1857). 
•Trimmer v. Danby, 25 L. J. Ch. N. S. 424 (1856). 
*9I Atl. Rep. 736 (N. J. 1914). 

'Detwiller v. Hartman, 37 N. J. Eq. 347 (1883); Bainbridge's Appeal, 
97 Pa. 482 (1881) ; Mclvain v. Hockaday, 36 Tex. Civ. App. 1 (1904). 
* Detwiller v. Hartman, supra, n. 5. 



